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IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

 

Misc.(Arb) Case No. :- 05 of 2022 
 

 

Present :- Sri Chatra Bhukhan Gogoi, 

District Judge. 
Sonitpur::Tezpur. 

 

 
Applicant  :- 1. M/s Charanjit Singh & Sons, 
  Having its office at- 
  Signal Basti, Supply Road, 

  District- Dimapur, Nagaland, 
  Pin-797112. 
  (Being represented by its proprietor- 
  Sri Charanjit Singh, 

  S/o Late Parkash Singh. 
  R/o House No. 43, Sematila Colony 
  Singal Basti, Supply Road, 
  P.O. Dimapur, P.S. Sub Urban, 
  District- Dimapur, Nagaland, 
  Pin-797112.) 
   
  2. Sri Charanjit Singh 
  S/o Late Parkash Singh. 
  R/o House No. 43, Sematila Colony 
  Singal Basti, Supply Road, 
  P.O. Dimapur, P.S. Sub Urban, 
  District- Dimapur, Nagaland, 
  Pin-797112. 
 

-Vs- 

 

Opposite Parties :- Union of India  

  Represented by the Engineer-in-Chief, 

  Military Engineer Services, 

  Integrated HQ of Ministry of 

  Defence (Army), 

  Kashmir House, Rajaji Marg, New 

  Delhi- 110011   

  And 4 Ors. 
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Counsel for the Applicants :- Mr. Ghausul Alam, Advocate. 
 
Counsel for the Respondents :- Mr. S. Mishra, Government Pleader & 
  Mr. Sanjay Kumar Medhi, CGC. GHC 
 
Date of Argument :- 03-08-2022. 
 
Date of Judgment :- 12-08-2022. 

 

 

J U D G M E N T 

1. By this order, I propose to dispose of the Misc (Arb) Petition No -

05/2022. 

2. To appreciate the merits of the controversy, it will be in the fitness 

of things to first outline the material facts. 

 

PLEADINGS OF THE APPLICANTS: 

 

3. That pursuant to e-tender floated by the Chief Engineer, CCE 

(Army) No-2 Missamari Vide Tender I/D No 2015 _Messamari_ 

MES_53747_2 for construction of buildings and other structures 

providing OTM accommodation and allied facilities at Missamari District 

Sonitpur Assam, which was subsequently amended vide Letter No- 

81026/CCE(Army)/76/E8 and  81026 /CCE(Army)/77/E8 both dtd. 11-

03-2016 the applicant got the contract Vide Letter No- 

81026/CCE(Army)/105/E8 dtd. 19-04-2016 issued by  Chief Engineer 

CCE(Army) No-2 Missamari ,the total value of the contact work was Rs 

25,72,80,571.85 ( Rupees Twenty Five Crore seventy Two lakhs eighty 

thousands five hundred seventy one and paisa eighty five only). 

4. That the work order No-1 was issued with reference No 8020/PM-

1/09/E8 dtd 23-04-2016 by the Project Manager -1 Missamari and 

accepted by the applicants on 25-04-2016 after accepting an agreement 
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between them on 24-06-2016 fixing the time for completion of the work 

within 913 days and the entire contract work will be guided by General 

Conditions of Contract (IAWF-2249). 

5. That in terms of the contract Agreement the applicant started  the 

work at site, located near Tusher Chakra from the first week of May 

2016 with request to the department for hindrance free entry/movement 

of the materials to reach the site. However, the work has hampered due 

to various reasons and the applicants informed the department from 

time to time the difficulties faced by them. 

6. It is alleged that the Department did not inform the applicant that 

the work was a composite contract of 4(four) Jobs and it was informed 

to applicants only vide Letter No- 8020/PM-1/79/E8 by the Project 

Manager only on 23-06-2016. 

7. That the contractor has cited as many as twenty one reasons for 

delay in executing the contract work. 

8. That despite the hindrances the applicants completed the work for 

an amount of ₹14,80,86,000/- and even continuing the work in question 

at site in terms of the contract agreement. Considering the bonafide 

reasons the respondent authorities have extended the period of contract 

from time to time and latest vide Letter No 81026/CCE(Army)/842/E8  

dtd. 17-07-2021 intimating that the extension has been grated up to 31-

12-21. However, in spite of granting extension, the respondent 

authorities have issued letter No-81026/CCE(Army)/912/E8  dtd.  10-12-

2021 to accelerate the progress work. But the applicant vide Letter No- 

CSS/MISSMARI/02(F-4)/2021-2022 dtd. 26-12-2021 informed the 

authority requesting extension of time till 31-12-2022 on condition of 

Disputes Resolution Board (DRB) resolving the disputes mentioned 

therein. 

9. That despite the request of the applicant to change the 

composition of the DRB by including one contract Cadre officer of 
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Director but the same was not accepted by the respondent authorities 

and informed that the DRB was constituted as per contract agreement. 

10. That the applicant made presentation before the respondent 

authority and was present in the presentation as per direction of the 

Additional Director General (NEI) and a minute was also prepared in the 

said presentation and the applicants were directed to complete the work 

by 10-06-2022 and it was resolved that the accepting officer shall 

consider the same as per conditions of the said agreement. So the 

applicant were granted time to work till 10-06-2022. If the applicant 

were allowed to continue with the works with compensation than 

applicant have to pay compensation of ₹2.58 Crore being 10% of the 

actual contract amount. So the applicant request repeatedly for 

extension of time but the applicants have been informed that their 

request have been rejected being unacceptable insisting only progress 

of the work. 

11. It is contended that CCE (Army) No -2 has no authority or power 

to deny the claims of the applicants which is illegal and untenable 

whereas the applicants were served with a Letter bearing No -

81026/CCE(Army)/992/E8 dtd. 02-05-2022 informing the applicant 

about cancellation of the contract on account of default and the contract 

stands cancelled with effect from 30-05-2022. 

12. That the applicant raised their grievances before DRB categorically 

requesting the DRB to take a decision of the main issues on or before 

25-05-2022 questioning whether the DRB has mandate to deal with the 

aforesaid claims of the applicant in view of the CCE(Army) No 2 having 

already denied the claim of the applicant vide letter dtd. 16-03 2022. 

13. It is contended that the DRB has failed as the DRB does not have 

mandate to deal with the claim. So applicants issued Notice Vide No 

CSS/MISSAMARI/02/(F-4)/2022-23/DRB/127 dtd. 26-05-2022 for 

appointment of an Arbitrator to constitute an Arbitral Tribunal claiming 

that the applicants are entitled to be paid the amount and interest 

thereon at the rate of 12% per annum or at higher rate from the date of 
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raising the dispute as well as the cost of DRB/Arbitration/ litigation fees 

as may be accrued. 

14. On these allegations, the applicants filed the present petition u/s 9 

of the Arbitration and Conciliation Act.1996 (for short the Act) for an 

interim relief by way of an injunction restraining the respondents from 

executing the contract by any other agency or contractors. 

15. After hearing the petitioner and the caveator, this court passed an 

order on 27-05-2022 restraining the respondents not to act upon  the 

impugned letter dtd. 02-05-2022 bearing No- 81026/CCE (Army)/992/E8 

till the final settlement of the dispute between the parties and issued 

notices to the respondents. 

16. Having received notices respondents have appeared and filed 

written objection on the grounds that the petitioners have suppressed 

the material facts. According to respondents the application under 

section 9 of Arbitration and Conciliation Act.1996 is not maintainable and 

liable to be dismissed. The petitioner has filed this petition only to cause 

delay in the progress of the contract work only to harass the 

respondents. 

 

PLEADINGS OF THE RESPONDENTS : 

 

17. It is contended that all the procedure, rules terms and conditions, 

written notices, advance intimation and full opportunities were given to 

the petitioner before issuing cancellation Notice by the department. The 

conditions of section 9 Arbitration and Conciliation Act.1996 has not 

been fulfilled. The extension of time has not been granted beyond the 

last extended period dtd. 31-12-2021 after due examination of the entire 

facts as the petitioner is a willful defaulter and did not complete the left 

over work deliberately without any valid reasons. No progress has been 

achieved between September, 2020 to September 2021 as the work 

remain standstill on 63% only. Again October 2021 to February 2022 in 
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five months only 1.01% progress has been achieved. Now the progress 

is standstill on 64.01% and progressed only 1.01% against the left over 

work of 37%.It is stoutly denied that the applicants have not been 

allowed to work till 10-06-2022 which is a total misrepresentation. No 

letter was at all issued to the petitioner to stop the work till date. 

18. It is admitted that there was a meeting/ representation in the 

Office of ADG(NEI) on the request of CCE(A) No-2 but cancellation on 

contract was necessitated  due to non progress of work on the site. The 

object of the meeting was to provide an opportunity to the contractor to 

put his point to get fair chance before taking final decision on 

cancellation of the contract. After due deliberation and looking into the 

progress of the work, the next higher authority ADGNEI vide Letter No 

80014/ADGNEI/CCE2/GEN/522/E8  dtd 15-03-2022 it was concluded ; 

by further setting out target for completion of the left over works in the 

next three months up to 10-06-2022 directing that the progress of the 

work will be monitored month wise  as month wise target was given to 

the contractor and if contractor fails to bring any progress then 

recommendation on cancellation of the contract will be submitted. 

19. Since the contractor could not progress on the site as per the 

target fixed, so, NIL progress of work was submitted to NHEA vide 

Letter No- 81026/CCE (Army)/980/E8 dtd 21-04-2022 and only after 

review presentation on 28-04-2022 the cancellation action was ordered 

by again giving another additional month to progress the work. As per 

bid letter it was expired on expiry of first month 10-04-2022 since no 

progress was made by the contractor on the site during the first one 

month period. As per cancellation Notice contractor was given 

opportunity to progress the work on site till 29-05-2022. 

20. The GCC condition 11 of IAFW does not bind the accepting officer 

to grant extension of time if it is on the default of the contractor. The 

compensation was charged only when the work is not progressing and 

delay is caused. 
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21. The allegation of non payment of bills against the work done is a 

misnomer as whatever work contractor has executed on site are 

measured and paid as per payment condition. The cancellation Notice 

was as per terms and conditions of contract. It is denied that any 

direction to stop the work was issued. Cancellation of work order was 

issued due to cogent reason for non completion/non progress of work 

on site in spite of remainders from time to time. Since clear scope of 

work to be executed under any tender is well defined and the contractor 

failed to live up to the expectation in terms of the contract, the action of 

the respondent is, therefore, within its jurisdiction. So, no fault can be 

found for the action taken on the part of the respondents. 

 

ARGUMENTS OF THE APPLICANTS : 

 

22. During the course of arguments, learned counsel appearing for the 

applicants assiduously contended that despite the applicants are allowed 

to continue the left over works of the subject contract after 31-12-2021, 

formal order of extension thereof has not been given or communicated 

to the applicants by the respondents in gross violation/ breach of 

condition 11 of the IAFW 2249. 

23. In the objection filed by the respondents, have stated that “…… 

Rather explicitly conveyed to the petitioner to complete the left over 

work…..” thereby admitting that the Accepting Officer has allowed the 

applicants to continue with the work after 31-12-2021 onwards. 

24. It is further argued by the learned counsel for the applicants that 

as per condition 11 of IAFW 2249, if the work is delayed and once the 

contractor is allowed to continue with the work, then, in such an 

eventuality, notwithstanding the provision contain in General Condition 

of Contract, the Accepting Officer shall grant such extension of time as 

per his discretion as appear reasonable to him and the same shall be 

communicated in writing to the contractor. But, in the present case, the 
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Accepting Officer has not granted formal order of extension in writing to 

the applicants in gross violation of condition 11 of IAFW 2249 for 

reasons other than bonafide and according to applicants it has serious 

civil consequences for the future business of the applicants. 

25. It is the further argument of the learned counsel for the applicants 

that the time and progress chart which is required to be prepared by 

both the parties was not finalized by the respondents despite its 

submission as such the ground of failure on the part of the contractor to 

perform the work within agreed time would not be taken by the 

respondents to cancel the applicant’s contract and impose compensation 

to the applicant under condition 50 of IAFW 2249 knowing the fact very 

well that no fresh time and progress chart being finalized by the 

respondents after 31-12-2021 so issuance of letter dated 25-03-2022 

calling for imposing of compensation for delay of completion of the work 

within time agreed upon by the applicants is not sustainable in law and 

dehors the mandate of condition 11 of IAFW 2249 which is nothing but 

high handed action of the respondent authorities. 

26. It is the duty of the respondent to extend the contract work in 

writing and communicate the same to the contractor. Though, the 

applicants were allowed to continue to work beyond the time limit ends 

on 31-12-2021, but authority did not issue the extension order for the 

subject contract and due to non issue of extension order and continuous 

threat of respondents to cancel the contract work citing slow 

progression work that too when time and progress chart being not 

finalized, the applicants could not continue the contract work as the 

authority may cancel the contract work at any point of time and impose 

compensation of maximum 10% of contract amount and applicants may 

not be paid the bill for the work done by them which would cause great 

prejudice to the interest of the applicants. 

27. Moreover, the issue is an arbitral dispute, raised by the applicants 

to be decided by the Arbitrator in an arbitral proceeding which has been 

commenced from 26-05-2022 when notice was sent for appointment of 
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Arbitrator under condition 71 of IAFW 2249 is in the process. Therefore, 

it is the contention of the applicants that till arbitral dispute being 

decided by the Arbitrator, the respondent shall be restrained from       

acting upon the impugned letter dated 02-05-2022. 

28. The learned counsel for applicants contends that the respondent 

have retained ₹2 Crore for works done but not paid and remaining work 

is of around ₹7 Crore and the left out work is basically relating to the 

finishing work of the building  namely,  internal electrification, internal 

water supply, sewage disposal, lighting protection, external water supply 

and miscellaneous items etc. 

29. It is alleged that non-granting of extension is harassment to the 

contractor and high handedness of the respondent for obvious reason. 

Had the applicants being granted extension of time, then they would 

have continued left over work by infusing fresh capital and could have 

completed the work in time limit. But, due to attitude of the respondent, 

the work comes to stand still. Therefore, the learned counsel for 

applicants vociferously contends that the interest of the applicant may 

be protected by invoking the provisions of Section 9 of the Arbitration & 

Conciliation Act till the matter is decided by the Arbitrator for which the 

process has already been initiated by the applicants by filing application 

for appointment of Arbitrator in terms of the conditions of tender 

document. 

 

ARGUMENTS OF THE RESPONDENTS: 

 

30. On the other hand, learned counsel appearing for the respondents 

resisted the submissions of learned counsel for applicants contending 

that the cheer lapses on the part of the applicants in executing the 

contract work in terms of the conditions of tender document in spite of 

extension of reasonable time to the applicants forced the respondents to 

cancel the subject contract with imposition of cost in terms of the tender 

document. No option is left with the authority other than to cancel the 
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subject contract as the contract in question is the residential 

accommodation for the troops which are of utmost necessity and due to 

laces and negligence on the part of the applicants the troops have been 

suffering as they are being deprived of staying in Government 

accommodation. This has precipitating effect on the moral of the troops 

who are working in a highly sensitive zone of tension with the enemy 

country. So, unless the troops gets adequate facility demanded by their 

service, their moral will lose and will not be able to render services as is 

expected from them. Therefore, the completion of the subject contract 

which is quarters for the troops, it has utmost urgency to complete the 

work in time otherwise the very purpose for which contract was 

awarded would be defeated. 

31. There was no high handedness or impediments on the part of the 

respondents in execution of the contract work rather taking into 

consideration the prevailing situation particularly, the Covid-19 situation 

throughout the globe, having been considerate, the respondent 

authority extended the time frame for completion of work till 31-12-

2021. It is vociferously contended that during the last six months the 

progress of the work is very much slow and under such situation, the 

authority cannot show any leniency to the contractor in executing the 

work as the time is the essence which is required to be completed within 

the time frame fixed by the authority. 

 

FINDINGS: 

 

32. Having heard the rival argument of the learned counsels appearing 

for both sides and on careful consideration of the entire backdrop of the 

case, it transpires that as per tender document the applicants 

(contractor) is required to complete the work within 913 days from the 

date of accepting the agreement between the parties on 24-06-2016 in 

terms of the General Conditions of Contract (IAFW-2249). 
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33. On analyzing the facts presented by the disputing parties, it 

transpires that till the extended date i.e. 10-06-2022 the applicants got 

2179 days to complete the work till the extended date up to 10-06-2022 

as admitted by the petitioner in para 22 of the petition which is 1266 

days more than the stipulated period to complete the work. 

34. In this regard, even if it is assumed that, two years have been 

consumed by Covid-19 pandemic then also the applicants get more than 

one and half year than the prescribed period of time for completion of 

the work. Even then, as it seems, the applicants within the extended 

period of more than 3 years than the prescribed time achieved 93% to 

97% in major portion of work and in three cases progress has been 

achieved up to 83%, 77% & 89% respectively. 

35. Citing the progress of up to this standard, the applicants claimed 

that the action of cancellation on the part of the respondent authority 

vide impugned letter dated 02-05-2022 is per se illegal and liable to be 

interfered by this court u/s 9 of Arbitration & Conciliation Act cannot be 

accepted in view of the fact that the applicants got enough scope for 

completion of the work over and above the prescribed time frame of 913 

days. 

36. It is seen that in between there are numerous communications 

made by the respondent authority to the applicants well in advance to 

complete the left over work otherwise the contract will be canceled vide 

letter dated 02-05-2022. The authority already granted extension of 

time considering the fact that all the contract conditions, scope of the 

work under the execution are well defined. 

37. It is also seen that the applicants (contractor) did not try to 

project the case to DRB but assessing the situation CCE (Army) 

projected the case for constitution of fresh DRB with intimation to the 

applicants (contractor) but the applicants requested for change in 

constitution of DRB vide his letter dated 03-02-2022 was not accepted 

and communicated by ADG (NEI) vide letter dated 14-02-2022 but 

applicants did not project the case to DRB and without waiting for 
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decision by DRB projected the case for Arbitrator which is in violation of 

the contract condition of DRB. 

38. It is seen that the cancellation of the contract was because of non-

progress of the work on site but the contractor again failed to progress 

the work as per Head Quarter ADG(NEI) letter No. 80014/ADG(NEI)/ 

CCE2/GEN/522/E8 dated 15-03-2022. Therefore, the contention of the 

applicants that cancellation of the contract before the extended time 

frame of 10-06-2022 is not backed by good reason because even by 

assuming that cancellation dated 02-05-2022 assume to be uncalled for 

then also the applicants cannot complete the work within the extended 

period of 10-06-2022 and in such circumstances, the authority has no 

option but to invoke the compensation as per contract agreement 

provisions GCC IAFW2249 condition 50 because the authority cannot 

allow the contractor time for execution of the subject contract for 

eternity at the whim and fancy of the defaulting contractor as the time is 

the essence in every contract. If the contractor failed to perform its part 

even within the extended time, the very purpose of awarding the 

contract would be defeated. 

39. As it seems, the present stalemate is the result of negligence and 

laces on the part of the contractor and the actions of the respondent 

authority in issuing order of the cancellation of the contract appears well 

within its jurisdiction because if extreme laces and relaxation is shown to 

the contractor by the respondent, then it will bring irreparable loss and 

harm to the respondent. 

40. This court is also found that the option for DRB/ Arbitration is 

applicable even after the cancellation of the contract. Section 9 of 

Arbitration & Conciliation Act provides some interim measure of 

protection to the party by court as may appear to the court to be just 

and convenient but, in the present case, after thesis and antithesis of all 

the materials presented by both sides before this court, this court comes 

to a finding that the applicants are not entitled to protection as provided 

Section 9(ii)(e) of Arbitration & Conciliation Act because of their own 
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laces and defaults, in spite of getting sufficient space in getting the 

contract completed. As it seems, authority has shown sufficient 

compassion and relaxation to the contractor within the purview of the 

GCC but the contractor failed to live up to the expectation of the 

respondents/ authority. 

41. In view of the foregoing discussion and reasons, this court do not 

find any merit in the petition u/s 9 of the Arbitration & Conciliation Act, 

1996 and the same stands dismissed. Interim order dated 27/05/2022 is 

vacated. 

42. Given under my hand and seal of this court on this 12th day of 

August, 2022.  

 

(C.B. Gogoi) 
       District Judge, 
               Sonitpur::Tezpur.
  


